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ABSTRACT

The means of proving the offence of Zina (fornication/adultery) under Maliki School could be
through any of these means, thus, four (4) males, muslims, adult and credible witnesses, or (2)
voluntary admission/confession; or (3) circumstantial evidence (unaccounted pregnancy from
unmarried woman). For the testimony of witnesses to ground conviction the witnesses must be
unanimous in describing the penetration of the male accused penis into the virgina of the
female accused as well as witnessing the said act as described at the same time and place. In
the event of inconsistencies or differences in explaining any of the above, their testimony will
not be admissible and each of them will be punished with eighty lashes for committing false
accusation (Qazf). It should be noted that Maliki School's opinion is the recognized opinion by
law that should be applied before Shari'a/Area Courts and Shari'a Court of Appeal. This paper
examined the authorities relied upon by Maliki School which stipulates that, in the case of the
offence of Zina, if the witnesses are not up to four or where they are four but an inconsistency
or differences is found in their testimony each of them is guilty of the offence of false accusation
(Qazf) with a view to highlight the conflict between the said opinion and the Qur'ani chapter
14, verse 4. The paper adopted doctrinal research approach wherein relevant existing

literatures were analyzed.

Keywords: Islamic law, Islamic criminal law of evidence, offence of zina, offence of false

accusation (Qazf).

1.1 INTRODUCTION

The basic principle governing the incidence of means of proof under Shari'a (Islamic Law) is

the prophetic tradition which provides:
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*Lecturer, Department of Public and Private Law, Nigeria Police Academy, Wudil — Kano.
Phone No.: 08037874261. Email Address: mahboubmuhammadmuntaqa@yahoo.com

89



Oral Testimony in Offences of Zina Muhammad Muntaqga Mahboub

Translation:
"If people's claim are to be granted based on their face value
by courts, people would have claimed the lives and
properties of other persons, but the burden of prove is on the

plaintiff and the oath of its rebuttal is on the defendant."

Based on the above cited prophetic tradition, shari'a places the burden of prove on a person
who makes an allegation whether civil or criminal, whether affirmative or negative, to persuade
the court either by preponderance of evidence, if it is civil case, or beyond reasonable doubt,

if it is criminal allegation, that the material facts which constitute his whole case are true.”

The burden of proof in criminal cases, thus, Hududu, Qisas and Ta'azir is nowadays is on the

prosecution based on the jurisprudential principles which provides:

LA el 5y JuaYI"

Translation:
"Each and every person is presumed to be innocent."
S L e S L el JaaI!
Translation:
"The legal presumption is respect of anything and any person
i1s that, it remains as it is or as he/she is known to be
originally."
Sl s s s 0 peiall”
Translation:

"An accused person is presumed to be innocent until

contrary is proven."

Meaning, an accused person, does not have any obligation to prove his innocence, the burden

remains with the prosecution throughout until when the prosecution proves his case beyond

! Sahih Muslim, Kitab al-Agriyya, Babu al-yamin ala al-muda'a alaihi, vol. 2, p. 59.

See also

Abu Dawuda, Kitab al-Aqriyya, Babu al-yamin ala al-mudda'a alaihi vol. 2 p. 305.

2 Al-fatih, M. L, Al- Ta'aliq ala Qanun al-Isbat, Fighanwa Qara'an, Maktabat Markaz al-Da'awa, African
Internation University, Khurtoum Sudan, (2011), p. 1.

3 Muhammad al-Bayani, A, Al-Qawa'id al-Fighiyya fil al-Qara'a, Dhar al-Kutub al-Ilmiyya, Beirut, (2015), vol.
2,p.279.

4 Tbid.

3 Ibid.
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reasonable doubt as required by shari'a, in the event of any doubt, such doubt will be resolved

infavour of an accused person based on the prophetic tradition which provides:

118 L jaa alsall Qs g 8 adlaaiol Lo Caelisall e 2 gaadl ) ge pal"
sl i o e s el 8 aLeY) ek Y el
Translation:
"Avoid applying punishment whenever doubt exists, it is
better for a judge to make a mistake in discharging and

acquitting an accused person than making mistake in

convicting an innocent person."
The means of proving offence of zina under Maliki School of thought are as follows:

a. Four males credible witnesses; or
b. Admission/confession; or

¢. Circumstantial Evidence

According to Maliki School for the testimony of witnesses to ground conviction of the offence
of zina (fornication) all of the witnesses must be (1) Muslims, (2) males, (3) sane, (4) adult and
(5) credible, they should also be unanimous in describing the followings: (1) penetration of
the male (accused) genital into the virgina of the female (accused), (2) witnessing the said act,
as described at the same time and place. If there are inconsistencies or differences among the
witnesses in explaining any of the above, their testimony will not be admissible and all of them

will be furnished eighty (80) lashes each for committing qazaf (false accusation).

It should be noted that, Maliki School's opinion is the applicable opinion in the shari'a and Area
Courts’. It should be further noted that Maliki's opinion which stipulates that, in the case of the
offence of zina if the witnesses are not up to four (4) or where they are four (4) but inconsistency
or differences if found in their testimony all of them is guilty of the offences of false accusation
(Qazf) and each should be punished with eighty lashes. This view is in conflict with the clear

provision of the Qur'anic chapter 24, verse 4 (Surat al-Nur).

¢ 1t has been reported by Tirmizi, Baihaqi, Hakeem and Dar al-Quduny in Jami'l Tirmizi Ma'a Tuhfatu al-
Ahwazy, Dhar al-muhasive lil-Diba'a, Cairo, (1966) vol. 2, p. 318.

7 See: Section 13(a) Shari'a Court of Appeal law, cap. 134 see also the case of ;

Abubakar Danjuma V. Safaya Umar S.Q.L.R. (pt 11), vol. 3, 2015, p. 338 at p. 343, para 7.
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The main objective of this paper is to highlight the conflict between the Maliki School's opinion
on this issue and the said Qur'anic verse with a view of recommending re-visiting the opinion

of Maliki School on the issue.

1.2  DEFINITION OF ZINA (FORNICATION/ADULTERY) ACCORDING TO
MALIKI SCHOOL

Zina is the voluntary sexual intercourse of male, muslim and adult with a woman who is not
his lawful wife and there is no any other lawful right or element of doubt as its being illegal,

whether alive or dead, through either her virgina or rectum".®

The text reads:

Agud Dl laae ‘d:‘L"‘as“ﬂC)sgf Aada alSa c{:LvauJ}A ;UJ\"
e b 1w s
1.3 BASIC ELEMENTS OF ZINA ACCORDING TO MALIKI SCHOOL:

Based on the above quoted definition of zina, the followings are considered to be basic elements

of zina:

1. There should be penetration of the male genital into the vagina or rectum of a
capable woman who is not his lawful wife and there is no any other lawful right or
element of doubt, whether a woman is alive or dead. This clearly also exclude,
children and insane person. The definition also excludes involuntary sexual
intercourse which is not resulted from voluntary intoxication.

2. The definition excludes non-Muslims. Meaning, if a non-Muslim commits what is
considered as zina, he will not be liable to punishment.'°

3. The definition excludes sexual intercourse with animals or any other non-human-
being.!!

4, Sexual-intercourse with his wife whom he divorced three (3) times in one word (i.e.
I divorce you three times) or at different occasions, is also considered as zina."!?

5. It is trite law that under Islamic law a person can only marry four (4) women at a

time. In other words he cannot marry more than that during the subsistence marriage

§ Ibn Dhahir, H., Al-figh al-Maliky wa Adillatuhu, Ma'assat al-ma'arif, Beirut, (2009), vol. 7, p. 267.
% Ibd.

10 Ibid p. 268.

1 Tbid.

12 Tbid, p 269.
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10.

11.

of those four women, but if he does and as well has sexual-intercourse with the fifth
one he commits zina, if he knows shari'a a position on the issue.'?

According to shari'a principle, certain categories of women are unlawful to marry,
such as biological mother, daughter, his mother's wife, his full or half sisters, among
others. If a person marries any of them and have sexual-intercourse he will be guilty
of the offence of zina.'

If a person divorces his wife through the process of Khul (thus, where a wife give
her husband something to gain her liberty, divorce), if he has sexual-intercourse
with her during her iddah (prescribed waiting period after divorce) period, he is
guilty of the offence of zina.'

If a person marries a woman during her idda period from the divorce of another
person and have sexual-intercourse with her, he commits zina and is liable to
punishment. !¢

A person (male) who commits zina under threat will be liable to punishment,
according to the popular opinion of the school. But imam Lahmy, ibn al-Araby and
Ibn Rushd held contrary opinion. However, a woman who commits zina under
threat or duress will not be liable to punishment.!”

A woman who had an illicit sexual-intercourse with an insane male is guilty of zina
and will be liable to punishment unless if she did it under threat or duress. '®

A woman who voluntarily put the genital of a sleeping person into her virgina

commits zina and is liable to punishment. '’

1.4 Means of proving the offence of zina under Maliki School:

The offence of zina could be established in any of the following three (3) means according to

Maliki School, vis:

1. Confession/Admission (IQRAR)

Confession is considered to be among the means which the offences of zina called be

established, if it satisfy the following conditions:

13 Ibid.
14 1bid, 270.
15 Tbid.

16 Tbid, p. 271.

17 Ibid.
18 Ibid.
19 Ibid.
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a. It should be voluntary. In other words, the confession must be made of free will
and consciously. It must be unequivocal and clear without any doubt (Shubha).
In the absence of free will or the presense of doubt the confession is rendered
null and void and is inadmissible.

b. The confessor, male or female, must be adult, and sane. The confession of a
child or insane is invalid.

Even a single confession may ground conviction.

d. The confessor must maintain his/her confession. However, if a confessor retract
his/her confession at any stage before execution of the judgement or during
execution of judgement his/her confession becomes invalid.

Also running away while executing the judgement by the confessor is also
regarded as implied retraction, which renders his/her confession invalid.*
According to Imam Qurduby, it is preferable for a judge, to remaind an accused

person his/her right of retraction.?!

They supported their opinion with the following authorities:
)" el gadde dl Lo il JE a5 el A Gy 3 55 8 ol Cas
T L g )8 yie ) (8 138 5 5] e il
Translation
"It is reported by Abu Huraira and Zaid bn Khalid Jahany, the
Prophet (peace be upon him) ordered Unais to go the woman (whose
co-accused had confessed committing zina with her), to ask her, if
she confess, she shoulde be stoned to death (because she was a

married woman).

They argued that the above quoted Hadith is a clear authority on the validity of confesseion as

a means of prove in the case of zina.

20 See the following books:
a. Al-figh- al-Maliki wa Adillatuhu, cpp. Cit, vol. 7, ps, 281 - 4.
b. Ign Abdulbar, Al-kafy fi figh Ahl al-Madina, al-Maliky, wa Ma'adeen al-Jauhar, Maktabat al-Asariyya,
Beirut, (2011), vol. 2, ps 196 — 200.
c. Al-Shanqidi, M. A., Tabyini Al-Msaliki Shar Tadrib Saliki Ila Aqrab Al-Masaliki, Dhar Garb al-
Islamiy, Beirut, 1995, vol. 4, ps 391 — 4.
Al-shanqidy, A. M., Mawahib Al-Jalil min Adilat Khalil Maktabat Ayub, Kano-Nigeria, (2003), vol. 4, p. 338.
21 Al-figh- al-Maliki wa Adillatuhu, cpp. Cit, vol. 7, p. 282.
22 Quoted in ibid, p. 280.
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They further argued that the same Hadith is also an authority that a single confession will be
sufficient to ground conviction in the offence of zina, because the prophet did not instruct unays

to ask her to confess four times, but, rather one.?

A la ) Jmy 3¢= o U 3lL ansdi e o siel Sla )y o alad G ) e

B B e La g alurg e il Jlm ) Sy 4l Lol 4ide

SR IE AW E LY QUPCLITE F-RUL R PSR- JRVEER APV CRLIKY

OF 38 Gl Ll G 8 20 alad ol g ale dl Lo dl Jigmsy 40 ald (0¥ 5

el i yTioald Uind <l o3 o3 (e lal Cpe ) 2 538 e | 5ea0 o oK1

TN ) S e o5 dfiaaa Ul (50 (e 48
Zaid bn Aslam is reported to have said: a man came to the Prophet (Peace be upon him) and
confessed committing zina, the Prophet instructed his punishment with lashes, and he was

punished with lashes, then the prophet said:

"O you people it is high time for each and every one of you
to stop committing this type of offence, and if any one of you
commits it, he should conceal it to himself and ask the
forgiveness of Allah (SWT), but if he disclose it, we will

definitely punish him with the prescribed punishment."?’

They argued that the Prophet punished the man who admitted committing zina once, he did not

require him to repeat his confession.

Based on the above quoted Hadith, they argued a single confession is sufficient to grand

conviction for the offence of zina.?®

Those jurists (Maliki School) also supported their stance with analogy. They said: In regards
to any other Hadd offence, a single confession has been unanimously accepted by all other
schools to be sufficient in grounding conviction, so, analogically, this same opinion should be

extended to the offence of zina.?’

In respect of the Hadith of Ma'iz who made four separate confessions before to be punished by

the Prophet (Peace be upon him), they said: Ma'iz's case was a peculiar one because the Prophet

2 TIbid.

24 It has been reported in Muwadda Malik, in the Chapter, whoever admits committing zina. Quoted in ibid.
2 Al-figh Al-Maliky wa Adillatuhu, opp. Cit p. 280.

26 Tbid.

77 Tbid.
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was doubting his mental stability, that was the reason why prophet made an inquire as to
whether Ma'iz was mentally stable (he was sane), when it was confirmed to him that he was
sane, he ordered him to be punished. In other words, the procedure applied in Ma'iz's case was

limited to his case it does not extend to other cases of zina.?®
2) The second means of proof is through witnesses:

The following conditions must to be satisfied for an accused person to be punished for the

offence of zina based on the testimony of witnesses, thus:

a) The witnesses must be four (4) in number.?

b) They should be males, adults, sanes and credible (Udul).*°

c) All of them must be muslims.

d) Each and every one of the witnesses mut state expressly that he saw the actual

penetration of the accused's penis into the vagina of the female accused person. !

In the event of inconsistency in their testimony, all of them are guilty of false accusation (Qazf),
for that, each of them will be punished with eighty lashes.*? In other words, if there is variation
in the testimony of the witnesses in respect to the month, day, hour, place, town or position of
the two accused persons. For instance, if one of the witnesses said, he saw them in the hour of
12:30pm and another said, he saw them at the hour of 1:00pm, etc. all of them will liable to

punishment of eighty lashes each.

Again, if any of the four witnesses decline to testify, the three (3) who testify will be punished

eighty lashes each for false accusation. They supported their opinion with the following

authorities:-
Allah (SWT) said:
¥ Sala il 2 sAalh #1005 420y | 80 Al A5 cliiadal) (y9a2p Gl 3
I G skl ab ST 5" 15 Balg 2 sl
Translation:
28 Ibid.

2 Al-Talqgeen fi figh al-Maliki, opp. Cit, p. 498.

30 Tabyeen Al-Masalik Sharh Tadribul-Al-salik opp. Cit, vol. 4, p. 493.
31 Al-Kafy fi Figh Ahlul Al-Madinah, Al-Maliky, opp. Cit, vol. 2, p. 348.
32 Tbid.

33 Qur'an 24:4.
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"And those who accuse chaste women, and produced not four
witnesses, flog them with eighty strips, and reject their
testimony forever, they indeed are the liars, rebellious, and
disobedient to Allah."**

Ol cabus adde d) aa d Jgus )} JB 3alie 0 2aas O 808 (ol 02"
A la bl gy J8 Solag da b T s aleall Ma el e iaa s
TN ol e
Meaning:
It is reported from Abu Huraira that Sa'ad Ibn Ubada said: I asked the Prophet (peace be upon
Him) if a person caught his wife red-handed committing adultery with another person is it an
obligation upon him that he must invite four people to witness, for him to establish his claim
the claim, the Prophet (peace be upon him) said: "Absolutely".
i 55 Ll U 3l 5 pall e ) g ) A e ala 388 "ilaaall g lea)"
TGN ] b A Y D S 8 Rulaall (e aad 4dllay Wl il )
Meaning:
Umar bn al-Khattab punished three (3) witnesses with eighty lashes each when the fourth one
declined to testify in respect of the Mugira's case, who was accused of committing zina, he
gave the ruling in the presence of other Prophet's companions and non of them raised an

objection to that ruling.
3) The third means of proving zina is unaccounted pregnancy from an unmarried woman.

In other words, the appearance of a pregnancy from the unmarried woman which cannot be
accounted for by her, is considered to be sufficient circumstantial evidence that can ground

conviction for the offence of zina according to Maliki School.?’

The school supported their opinion with the following authorities:

3% Interpretation of the meaning the Noble Qur'an in the English Language, by: Muslim Khan, M. and Taqi-ud-
Din Al-Hilali, M. Darussalam, Riyadh — Saudi Arabia, (1996). 459.

35

36 Tt is reported in the book of Muwaddah Imam Malik in the chapter, Babu Qadha'l Fiman Wajada Ma'a
Imra'atuhu Rajulan, and the book of sahih muslim, in the chapter on Li'an, Quoted in figh Al-Maliky was
Adillatuhu, opp. cit, vol. 7, p. 284.

37 Tbid. 286.
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JE al Gbie g dl) ae md Qladll (g jee J g e Dlsal) glaal"
e E) e e B A QS 8 aa I g Gl (g ee e
T ol yie ) Jaad) S Al Cadld 13) epand 13 el g Sl
Meaning:

Abdullahi Ibn Abbas is reported to have said:

"I heard Umar Ibn Khatab saying: punishment for stoning to
death for the offence of zina has been established by the book of
Allah for both males and females who are Muhsin (Married),
whenever the offence is proved against any of them through

witnesses, uncounted pregnancy or confession."

However, if such a woman, with unaccounted pregnancy claimed that someone had sexual
intercourse with her while she was sleeping, or she honestly assumed that the man who had
sexual intercourse with her was her husband, such a claim should be considered as shubha

(doubt), for that, she should not be punished.*
The text reads:

JB a8 138 (Y (Jii Al e g hale ol Al ey e 4l Wl s Wl 5"
0l A jee 065 0 W) ctian Jaall aay V) Gy S35 A () adll LYl
40 g Lld ¢ Jadn o o (Jaal Y ol ela )y clld caS i
1.5 Punishment of Zina (Fornication/Adultery):
The punishment of zina is classified into two, depending on whether the act was committed by
a married or unmarried person. If it is committed by a married person the punishment is stoning
to death, and if it committed by unmarried person the punishment is hundred lashes and exile

of one year.*!

38 Reported in Muwadda of Imam Malik in the chapter, Babu Ma Ja'a fi al-Rajamu, in the Hadith al-Bukhari, in
the chapter, Babu Rajm al-Habla min zina iza Ahsanna, and Hadith of Muslim, in the chapter, Babu Hadd Al-
zina, quoted in Ibid, p. 287.
3 Al-Fighu Al-Maliky wa Adillatuhu, Opp. cit, Vol. 7, p. 287.
40 Tbid.
41 See the following books:

(a) Mawahib Al-Jalil min Adillat Khalil, opp. cit. vol 4, p. 338.

(b) Tabyeen Al-masalik Sharh Tadreb Al-salik Ka'agab Al-Masalik, opp. cit, vol. 4, p. 493.

(c) Al-Kafy Fi Fighu Ahlul Al-Madinah Al-Maliky, opp. cit, vol. 2, p. 346.
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Punishment of stoning:

Punishment of stonning is applicable to both males and female guilty of committing zina who
are either presently married or have married before even if they are no more married (Muhsin).
The following conditions must be satisfied for a person to be legally Muhsin (Marriage Status

which will qualify a person to be liable to this punishment). Vis, he must be;

a. Adult;
b. Sane;
c. Muslim;

d. Had sexual intercourse through a legally valid marriage.*?

In other words, a sexual-intercourse through an illegal means will not make a person Muhsin.*?

Likewise sexual-intercourse through invalid (Fasid) or a doubtful (AI-WADA'U BIL-
SHUBHA) marriages will not make a person Muhsin.

Again, a sexual-intercourse with unfit and unable woman will not render a person Mubhsin,

likewise having sexual-intercourse with minor will not render a woman Muhsin.**

Where the above cited conditions are satisfied and the allegation is proved beyond reasonable

doubt, the two adulterers should be stoned to death based on the following Prophetic Ahadith.

e )" b g adle A La ) J gy JE - JE Cadliall o salee o2
il il g A 839 A ala JSAIL Sl S el Jas 8 e | 53a
AP CUPEEPIIEN

Meaning:
"On the authority of Ubada bn Thamit who said: The Prophet
(peace be upon Him) said: "Take (this ruling) from me, take
from me, certainly Allah has provided a way out for them
(women/adulterers). For the unmarried adulterers (males and
females) they should be punished with eighty lashes and one

year exile, and the punishment for the married adulterers (both

males and females) is stoning to death."

4 Al-Fighu al-Maliky Wa Adilatuhu, opp. cit, vol. 7, p 5, 289 — 90.
 Tbid, p, 290.

4 Tbid.

4 Quoted in Ibid.
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Jm M Leaia) gpla 5 o 1l Lagil Jigall A c 3580008 (o e
JEy e LS Uiy (a8l 4 Jgmny b cLaaoal QU oLy agle 4 Lea 4
Sl oAl ¢ dl) QU gy (aBld ) Sy b Jal ilagl a5 HAY)
o o Foale il paly 3 e e e (IS 3 o) D IS 8
s oaals alall Jaf il ) a3 o Ay lan 5 8L ALl die Cupailé aa Sl )
Ja il el e pa Ll 355l 5 cale ity dile ala il e L
cel) Sy LSy (im0 (ouss (5315 Wl by ale ) Lol g
el Ll al5 clale e 5 Al 4l ala  "ele 358 ol jla 5 dlaie Ll
B 3 35 Loan 65 il e 5 sl ol A9 i o
228 Man b i jic) Gl 138 31al e Gl b 221" saliy ade A La
N Lgan b b e ld Ldle
Summary meaning:
It was reported on the authority of Abu Hurairah that unmarried man admitted committing
adultery with a married woman before the Prophet (peace be upon him), the Prophet ordered
him to be punished with 100 lashes and one year exile, and ordered one of his companion,

Unais, to go to the said woman and asked her, if she confesses, she should also be punished,

when she confessed, she was stoned to death.

(3) It was reported by Abu Hurairah and Ibn Abbas that, Ma'iz came to the Prophet (peace be
upon Him) and admitted committing zina four (4) times, and the Prophet ordered him to be

stoned to death and he was stoned to death."*’

(4) Imran Ibn Hussain reported that, a woman (GAMIDIYYA) came to the Prophet and
admitted committing zina, thus, the pregnancy she was carrying was as a result of zina, the
Prophet (peace be upon him) asked her to go back and deliver, when she delivered she came
back to the Prophet and the Prophet asked her again to back and wined the child, she did and

came back afterwards, then the Prophet ordered her to be stoned to death and she was stoned."*®
Punishment of lashing

If an offence of zina is committed by unmarried male or female (who has not married before)
and is proved before a court of law beyond reasonable doubt, the accused, male or female,

should be punished with one hundred (100) lashes, and one year exile*” (nowadays one year

46 Quoted in Ibid, p 298 — 9.

47 Quoted in Ibid.

4 Quoted in Ibid.

4 Mawahab Al-jalil Min Adilat Khalil, cpp., cit, vol. 4, p. 338.
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imprisonment)*’. It should be noted that punishment with one year exile does not apply to
women. In other words, a woman will only be punished with one hundred (100) lashes.*' They

supported their view with the following authorities:

Y bala Ale Legie aal 5 JS 1 salala 51300 sl S0
Translation:

"The woman and the man guilty of fornication flog each of them with hundred stripes."

e 1A alu s adle il Lo Al J gy JE JE Cssliall o 3abe (e
il il g A a8 Aile ala AL Sl S el ) Jaa 8 e 1504
T aa il Al Al
Translation:
On the authority of Ubada bin Samit who said: the Prophet (peace be upon him) said: Take
(this ruling) from me, take from me, certainly Allah has provided a way out for them. For the
unmarried male and female guilty of fornication punish each of them with eighty stripes and

one year exile, and for married ones stoned them to death.

1.6 CONCLUSION

The means of proving the offences of zina (fornication/adultery) under Maliki School of

thought are three, vis;

) Four (4) credible, males adults and Muslims witnesses, or
2) Admission/confession; or

3) Circumstantial evidence.

According to the school, for the testimony of witnesses to ground conviction, the witnesses

must be unanimous in describing the following:

1) Witnessing the penetration of the male (accused) penis into the vagina of the female
(accused).

2) Witnessing the said act as described at the same time and place.

30 Tabyeen Al-Masalik Sharh Tadreeb Al-saleek Ka Aqrab Masaliki, opp. cit, vol. 4, p. 493.
ST Tbid.

2 .Q:24:2.

3 Quoted in Al-Fighu Almaliky wa Adillatuhu, opp. cit, vol/ 7. P. 290.
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In the event of inconsistencies or differences in explaining any of the above, their testimony
will not be admitted and each of them will be punished with eighty (80) lashes for committing

false accusation (Qazf).

1.7  FINDINGS/OBSERVATIONS

The followings are the findings of this paper: The offence of zina could be established through
any of the following three means; vis: Through four (4) credible, males, Muslims and adult
witnesses or; Voluntary confession/admission of a sane, Muslim and adult male or female.
Circumstantial evidences, thus, un accounted pregnancy from unmarried woman. The

witnesses must be unanimous in explaining any of the following:

a. Witnessing the actual penetration of the accused's penis into the vagina of the
accused woman; and

b. Witnessing the said act as described at the same place and time.

Based on all the above findings, it is the humble and respectable recommendation of this paper
that the opinion of Maliki School which stipulates that in the case of the offence of zina, if the
witnesses are not up to four (4) or they are four (4) in number, but an inconsistency or
differences occurred in their testimony, each is liable to punishment with eighty lashes, should

be revisited for the following reasons:

There is neither explicit Qur’anic verse or authentic Prophetic Hadith which says expressly that
in the event of inconsistencies or differences in their testimony each of the witnesses is guilty
of committing false accusation and to be punished with eighty lashes, because the Qur’anic
verse relied upon by the school, refers to the person/s who made false accusation, not a witness,
because the witness is only recounting what he witnessed unless if he says categorically that,

he witnessed accused persons committing.
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